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reached in the Connecticut case that the restaurant keeper can- 
not be held on the ground of implied warranty is in accord with 
the sentiment of the American courts where the question has 
been touched upon. 

The premise by which the Connecticut court reaches this con- 
clusion, namely that there is no implied warranty because the 
act of the restaurant keeper in furnishing food to a guest is 
not a sale of goods, is apparently not supported by any American 
decision, although it accords with the English cases as previously 
stated. This doctrine, moreover, is expressly denied in two 
American courts. In the case of Commonwealth v. Miller, 131 
Pa. State, 118, the defendant was prosecuted under a statute 
prohibiting the sale of oleomargarine. The oleomargarine had 
been furnished to guests in the defendant's restaurant as part of 
a meal. In the particular transaction complained of the guests 
took the oleomargarine away with them. The court said : "That 
the food furnished to McRay and Spence, or so much of it as 
they saw fit to appropriate, was sold to them, cannot be reason- 
ably questioned ; when it was set before them it was theirs to all 
intents and purposes, to eat all, or a part, as they chose, subject 
only to the restaurateur's right to receive the price. It is 
certain that the oleomargarine composed a part of the meal the 
price of which was paid, and was embraced in the transaction 
as an integral part thereof." Of similar effect is the decision by 
the Massachusetts court in Commonwealth v. Warren, 160 Mass. 
533, where it was held that if milk is ordered by and delivered 
to a customer in a hotel as a part of his breakfast, for which 
he pays a round sum, it is a sale of milk, which, if the milk is 
"not of good standard quality," will support a prosecution based 
upon a statute forbidding the sale of such milk. 

The rule in these cases that the food and drink which a guest 
orders at a restaurant is sold to him, seems a more natural con- 
clusion, and one more in accord with every-day experience, than 
the English rule followed in the Connecticut case that the 
customer pays for the right to satisfy his appetite by the process 
of destruction. 

THE RIGHT OF INHERITANCE OF FREEDMEN BORN OF 
SLAVE PARENTS. 

It has been recently decided by the United States Supreme 
Court that the surviving brothers and sisters of a colored freed- 
man dying intestate, who were the children of a born slave and 



76 YALE LAW JOURNAL 

were themselves born slaves, are not denied the equal protection 
of the laws, contrary to the fourteenth amendment of the Consti- 
tution of the United States, by a decision of a State court con- 
struing a code provision preferring the brothers and sisters of 
an intestate dying without issue over the husband or widow, 
as applying only to brothers and sisters born free, with the result 
that the intestate's real property acquired by him while he was 
a freedman passed to his widow under a section of the code 
providing that if one dies intestate "leaving no heir at law capable 
of inheriting the real estate, it shall be inherited by the husband 
or wife in fee simple." 1 

Admitting that the lex rei sites governs inheritance which is 
not a natural or absolute right but the creation of statute, can 
it be said -that a law which permits one class of citizens to take 
as collateral heirs and does not permit another class to do so 
because, though they are now freedmen with the same rights 
and privileges of other citizens, they are descendants of sometime 
slaves, does not discriminate unjustly? Our Supreme Court has 
said that it does not because a slave had no inheritable blood and, 
because he had not, a descendant cannot inherit where it is 
necessary to trace his line of descent through him, except where 
there is express statutory authority. In other words, that slave 
ancestry in the law of descent is an algebraic cipher except where 
there is express statutory provision to the contrary. 

Practically the only reason for the rule is given in a North 
Carolina case cited in the opinion in the case under discussion. 
There the court said: "While negro slavery prevailed in this 
State, the laws regulating the descent of estates of inheritance 
did not apply to slaves. There were no marriages among them 
recognized by law, and they could neither own nor inherit prop- 
erty. After they were emancipated — became freedmen — it was 
practically impossible to trace their relationship by blood while 
they were slaves, with any tolerable degree of certainty. The 
confused condition of their family ties and relationships, and 
their circumstances as slaves, rendered it necessary to prescribe 
by statute who should be the heir at law, and from whom he 
might inherit." 2 But the Supreme Court of Florida in the same 
connection stated: It is a part of the history of the extinct 
institution of slavery in the southern States that these slave 
marriages were often had with the approbation of the owners 



1 Jones vs. Jones, 34 Supreme Court Reporter, 937- 
1 Tucker vs. Bellamy, 98 N. C. 31, 32. 
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of the slaves; that the marriage ceremonies were publicly cele- 
brated, often by the ministers of the gospel, and were sanctioned 
by the churches of the country. * * * The children born of 
those marriages were regarded as standing upon a different plane 
to those slave children who were bastards pure and simple." 3 At 
best the question of relationship is one of fact, and if a negro 
can prove to the satisfaction of the court his line of descent — and 
there was no question on that score in the case before us — 
though it pass through slave ancestry, he should be entitled to 
the same consideration as a native born white person. 

In a North Carolina case 4 in point two brothers born of slave 
parents had been held entitled to inherit the estate of their father 
and upon the death of one of them the survivor was held to be 
his heir, notwithstanding a code provision similar to that in the 
case here. There may have been some other provision applicable 
to the case, for the court stated that "the right of inheriting thus 
conferred," referring to the first code provision mentioned, "does 
not extend beyond parents and children and the estate of such 
parents;" and it may be that the fact that the brothers were 
heirs of their father had some bearing in the matter. These 
considerations might distinguish the case from the Tennessee 
case, in which it is cited, but on the face of it it is an authority 
to the contrary despite the contradictory statement in the opinion. 
On the whole we feel that the brothers and sisters were entitled 
to take as collateral heirs and that a decision to that effect, which 
would have declared the Tennessee statute as construed by the 
Supreme Court of that State unconstitutional, would have had 
the support of common sense. 

WHAT FACTS ARE NECESSARY TO MAKE A CASE AGAINST AN 
AUTOMOBILE OWNER? 

In a recent case 1 decided by the Supreme Court of Massa- 
chusetts it was held that proof that the defendant owned the 
automobile, and that the chauffeur was his servant, and that he 
was driving the car at the time of the accident does not make 
out a prima facie case, that the chauffeur, when he ran into the 
plaintiff's intestate, was driving the car for a purpose within the 
scope of his employment. 



8 Williams v. Kimball, 35 Fla. 49. 

4 Jones v. Haggard, 108 N. C. 178. 

1 Hartnett v. Gryzmish, 105 N. E. (Mass.) 988. 



